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UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

Inre )
)
Martin Bruetmen, ) Cas=No: 9 B 09107
Debtor. )
)
Diego Herbgan, )
Hantff, )
) CaseNo: 99 A 00811
V. )
)
Martin Bruetmen, )
Defendant. )
)

AMENDED MEMORANDUM OPINION ON CROSS
MOTIONS FOR SUMMARY JUDGMENT ON COUNTSI AND |1*

This adversary proceeding rlaes to the Chapter 7 bankruptcy petition filed by Martin
Bruetman (“ Bruetman” or “Debtor”) on March 22, 1999 under 11 U.SC. § 101 &t. seq. Diego
Herbstein (“Herbgtein” or “Pantiff”) filed a five count Amended Adversary Complant (“Adversary
Complaint”) saeking to deny Bruetman's discharge and to determine the dischargeghility of a debt
owed to him by Bruetman. The debt is evidenced by a judgment entered in the U.S. Didrict Court for

the Southern Didtrict of New York on August 10, 19922

! This Amended Opinion replaces an earlier Opinion that has been withdrawn.

2 Debtor’ s long history of litigation with Herbstein and othersis set forth in several opinions out
of the Digtrict Court in Boston and our Circuit Court: Philip's Medical v. Bruetman, 982 F.2d 211 (7" Cir.
1992), Philip's Medical v. Bruetman, 8 F.3d 600 (7" Cir. 1993), Herbstein v. Bruetman, 1993 U.S. Dist.
Lexis 2573 (D. Mass 2/16/93), and Herbstein v. Bruetman, No. 00-2523 (7" Cir. 2001).




Herbstein moved for summary judgment on Counts | and 11 of this Adversary in which the debt
thereby arising is dleged to be nondischargesble under 11 U.S.C. 88 523(a)(2)(A) and 523(8)(4)
respectively. The bedsfor Rlantiff’ smaotion is his argument that due to entry of that Didtrict Court
judgment the doctrine of collatera estoppd gpplies and predudes Debtor from contesting
nondischargeghililty of the judgment debt dleged in those two counts. Bruetman objects to gpplication
of collaterd estoppd because the New Y ork case never went to trid, and argues thet the judgment was
by way of default asasanction for hisfalureto give ordered discovery. He dso contends thet
Herbstein isjudicialy estopped to assert collaterd estoppdl.

Bruetman filed his own crass mation for summary judgment on Counts | and 1. He contends
thet issues assarted in those counts were fully litigated in Argentina courts and were there determined
adversdy to Herbstein. Bruetman contends thet the decisons there are entitled to recognition under
principles of comity and thet doctrines of res judicataand collaterd estoppd predude Herbstein from
arguing that the judgment detat is nondischargegble.

Dr. Bruetman gppeared here pro se, though hisfilings demondrated some sophidticated
knowledge of law suggestive of behind-the-sceneslegd counsding. However, he haslogt onthe
merits

For reasons stated below, the New Y ork Didrict Court default judgment is given collaterd
estoppd effect and RAantiff’ s motion for summeary judgment on Counts| and |1 herein will be dlowed,

while Defendant’ s cross mation for summary judgment on Counts | and 11 will be denied.



UNDISPUTED FACTS

The patiesfiled thar gatements supporting and opposing summary judgment under Locd
Bankruptcy Rule 402M and 402N as required for condderation of Herbstein's mation for summary
judgment, and briefs. That briefing was completed and Dr. Bruetman was told from the bench that
nothing further would be consdered on Flaintiff’ smation. While he did file a Rule 402N datement and
affidavit opposing Plantiff’s maotion, he did not contest the facts and proceedings shown in the New
Y ork case on which the judgment for Rlaintiff reds

Bruetmen filed a Rule 402M datement with his crossmation for summeary judgment (origindly
congdered despite a contrary reference in the earlier Opinion). However, a schedule was not st giving
Fantiff an opportunity to fileaRule 402N response to Bruetman' s asserted facts and response to the
cross mation for summary judgment. This Opinion assumes arguendo the accuracy and authenticity of
every document and fact asserted by Bruetman in connection with his motion (which said documents
and facts are not, however, treeted as responsve to Herbstein' s motion since they were not offered in
response thereto). Since his cross motion thereby consdered isfactudly inadequate to support
summary judgment as amatter of law, briefing by Plantiff opposing that mation is unnecessary.

Higory of Litigation

The fallowing undisputed facts gppear from filings

In late 1986 or early 1987, Bruetman solidited Herbdtein to invest money in abusiness venture
to set up asophidicated medicd diagnodtic center to be established in Buenos Aires, Argentina
According to Bruetman's proposd, the diagnodtic center would provide its services to the Guemes

Hosoitd in Buenos Aires



Under Bruetman's proposd, he and Herbstein were to provide equd amounts of cgpitd to fund
the venture. In April 1987, Herbstein began sending payments to Bruetman through the mail or through
wiretranders Herbstein dso made payments directly to abank account in Argentina set up to begin
establishing the proposed company. By June 1987 Alta TechnologiaMedicaSA. (“Altec-1") was
incorporated in Argentina Bruetman became the Presdent and Chief Executive Officer, Herbgtein
became Vice Presdent. Both men wereto be equa owners of the company stock.

By July 1987, Herbstein's payments to Altec-1 had totdled about $447,000. According to
Herbgtein, those funds were intended as his cgpital contribution to the business, in exchange for which
Herbgtein was to be given 50% of Altec-1'sissued stock.

By Augudt 1987, Altec-1 had entered into an agresment with the Guemes Foundation to
import, indal, and operate medica equipment purchasad from Phillips Export B.V. (“Philips’). In
exchange for Altec-1's sarvices, it was to receive a portion of the revenue generated from use of the
equipment.

However, by late 1987, Herbstein dleges that he discovered that Bruetman was using Altec-1's
time, money, personnd, overhead and resources to devel op ancther business unrdated to the Guemes
Hospitd sarvices Those other transactions purportedly benefitted Bruetman and High Tech, another
corporation in which Bruetman was contralling shareholder and Board Chairmen.

Herbstein and Bruetman then agreed to some changes. Altec-1 was renamed Imagenes Por
Computacion (“1XC”), and Bruetman formed anew business venture which was aso named Alta
TechnologiaMedica SA. (*Altec-2’). Altec-2 was to have nothing to do with the Guemes diagnostic

center but would instead pursue and bendfit the interests of Bruetman and High Tech. In mid-1988
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Bruetmen trandared dl of hissharesin IXC to Altec-2. High Tech then owned 49% of Altec-2 sock;
Bruetman's son Carlos held 43% thereof, and Herbstein held 8%.

IXC assumed respongihility for contractud obligations previoudy hed by Altec-1 for providing
and sarvidng sophisticated medica imaging equipment for the diagnodtic center of the Guemes
Hospitd. Plantiff and Bruetmen trandferred their capital contributions and finencid interestsin what hed
been Altec-1 to IXC and thereby became the sole and co-equa shareholdersof IXC.  Bruetman
became the Presdent, Chief Executive Officer and Chairman of the Board; Plantiff becamethe Vice
President.

Digputes later arose between Herbstein and Bruetman.  In March of 1989, Bruetman filed a
request with the Crimind Courtsin Argentinafor an investigation concarning his dlegations of fraud.
Herbstein was joined in that proceeding as arespondent. On October 10, 1990 adecison was
rendered in that crimind proceeding, but that decision (discussed further below) merdly ruled that no
one was to be prosecuted and the action was to be “temporarily dismissed”, adigmissal that turned out
to be permanent.

In August 1989, Herbstein filed acivil Complant in the Commerdid Division of the Argentine
court sysem. That st requested removd of Directors Bruetman, the President of IXC and another
director. It dso sought determinetion thet the Directors sought to be removed had wrongfully carried
out their duties as Directors of IXC. To support thet request, Herbstein dleged cartain facts thet he
damed to conditute wrongful discharge of corporate duties that damaged the corporaion business
Herbstein sought therein compensation for dameges that he dlegedly suffered in consequence of the
various defendants actionsin managing the corporation.
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On October 16, 1989, before any ruling in the Argentine aivil case, Herbgtein filed a Complaint
in the United States Didtrict Court for the Southern Didrict of New York. That Complant contained
sverd complicated and detailed daims againgt different combinations of defendantsinduding
Bruetman. It dleged that Bruetman fraudulently misrepresented to Herbdtein in the business ded
between them that dl money trandferred by Herbstein would be used to fund Altec-1 operations.
Those funds, some pad directly to Bruetman and others to a bank account set up for the busness
venture, were dlegedly diverted to benefit Bruetman and High Tech. Moreover, Herbstein dleged thet
when IXC was formed, Bruetman promised Herbgtein thet he would be credited with dl his capital
contributions to Altec-1, but contended that he was never fully credited for dl his capitd contributions
He dso dleged in thet quit that severd defendants, induding Bruetman, sent aletter to himin New Y ork
which misrepresented both 1XC' sfinandd atus and Herbstein' s obligations to Altec-2 and High
Tech. These and ather dlegetions were contained in afive-count Complaint (the “New York
Complant’ or “New York Case?).

On January 17, 1990, Bruetman and other defendants moved to dismiss Herbstein's New
York Didtrict Court case on the grounds of comity because of the then pending Argentine civil

proceedings, or dternatively for forum non conveniens.  Alternatively, those defendants moved to Say

the New Y ork Case until the cvil proceedingsin Argentinawere resolved. On July 11, 1990, the
Didrict Court denied these mations. Afterwards, on August 10, 1992, ajudgment was entered againgt
Bruetman in the Didtrict Court suit under drcumgtances more fully described below.

Oneyear laer on Augugt 5, 1993, in Argenting, the lower court issued aruling in the avil case
Although Herbgtein' s suit there was labded by him as an “individud action for regponghility”, the court
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ruled by reason of facts dleged that any damages daimed could only be avarded for any acts found
directly detrimentd to the corporation and not for actions that harmed an individud stockholder.
Accordingly, the lower Argentine Court determined that wrongful conduct dleged by Herbstein did not
upport an individud action on his own behdlf. The ruling then redassified the action initiated by
Herbstein and andyzed the viability of the action as ashareholder derivative suit on behdf of the
corporation, conduding that only viewed as such did the case Sate a cause of action.

The lower Argentine court decided to remove Bruetman and another defendant from their
positions as Directors and recommended gppointment of anew Board of Directors which wasto be
entrusted with producing new financid satements for the period ending on August 31, 1988.

Thet decisgon in the Argentine lower court was gopeded. The reviewing court reversed the
lower court, ruling that the action could not be reclassified as a derivative suit on behdf of the
corporation.

The net reault (as shown by Argentine court documents tendered herein by Bruetman) was thet
no find judgment was shown by filings here to have been entered in Argentinafor or againg any party
in @ther the avil action or crimind proceeding.

Bruetman filed for bankruptcy on March 22, 1999, leeding to the indant Adversary case.
More detaled undisputed facts follow below.

A. Herbgean'sMoation for Summary Judgment

1. In Herbgein v. Bruemen, & d. 89-CV-6864, Herbstein sued Bruetman and othersin

the United States Didtrict Court for the Southern Didtrict of New Y ork (“Complaint™), on October 16,

1989. The Complaint was pleaded in five counts, Racketeering (Count 1), Breach of Fidudary Duty
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(Court I1), Fraudulent Representations (Count 1), Fraudulent Concedlment (Count 1V), and
Converson (Court 1V).

2. The proceading againg Bruetman remained pending for about three years, from
October 16, 1989, until entry of judgment againgt Bruetman on August 10, 1992, (On October 30,
1990 the case was closed briefly until reopened on November 1, 1990.)

3. Bruetman was represented by counsd throughout the New Y ork proceeding. His
counsd filed an answer, engaged in discovery, and participated in preparation of a Pretrid Order filed
by the parties

4. During discovery proceedings, the parties deposad at least 12 witnesses and exchanged
thousands of pages of documents

5. The depogtion of Herbstein took place on seven separate days and generated a
transcript in excess of 1200 pages.

6. The depogtion of Bruetman took place on ten separate days and generated atranscript
in excess of 1800 pages.

7. Bruetman and other defendants retained an expert witness who was a consultant to the
accounting firm of Coopers and Lybrand to give testimony at trid regarding certain issues rdaing to dll
participating defendants

8. The atorneysfor both Herbstein and Bruetman participated in preparing aFnd Pre-
Trid Order, and Bruetman's atorneys submitted certain sections to Herbstein' s attorneys for indusion

theran.



9. On December 18, 1991, the parties submitted the origind of their Find Pre-Trid Order
(9gned by atorneysfor dl parties) to the Didrict Court Judge presiding a thefind pretrid conference,
dthough the Judge did nat file thet document with the District Court Clerk until after entry of the
judgment in thet case,

10.  Theproposad Pretrid Order liged 252 exhibits for Flantiff and more than 700 exhibits
for the Defendant.

11.  Theproposed Pretrid Order was submitted to the court jointly by counsd for dl the
parties on December 18, 1991. The Court set atrid date of August 10, 1992.

12.  Onor about February 21, 1992, Bruetman and other defendants filed amotion for
summary judgment which the Didtrict Judge denied by order entered on June 19, 1992, for reasons
discussed below.

13.  InJduneof 1992, some discovery issues remained outstanding. Those arose from an
order entered in October of 1991 wherein the Didrict Judge hed granted Plaintiff’ s gpplication for an
order requiring Bruetman to distlose his asssts and finendid conditions, those being rlevant to punitive
dameges to be sought by Herbstein in the forthcoming trid. Bruetman did not comply with thet order
and a second order was entered to the same effect on or about March 12, 1992, Bruetman failed to
comply with thet order aswell. On July 14, 1992, the Court entered athird order on Bruetman to
disdose hisfinendd information by July 23, 1992, this time soedifying that he would suffer the pendlty
of adefault judgment to be entered “for the rdief demanded” in Flantiff’' s Complaint and paragraph

6(b) of the Find Pretrid Order dated December 18, 1991 “ . . . if there was not compliance by him.”

10



14.  Intheface of that goedific warning, Bruetman'slawyer advisad the Didtrict Judge by
letter on July 23, 1992 that he would not comply with the order to disclose assets because of
arcumgtances and other litigation. He acknowledged in thet |etter that Bruetman was subject to entry
of adefault judgment because of such disobedience, and further advised that no apped would be taken
from any default order to be entered as aresult of falure to comply with the asset dislosure orders.

15. OnAugud 10, 1992, the Didrict Judge entered a default judgment againgt Bruetman,
finding that Defendant Bruetman hed willfully failed to comply with Court orders, and expresdy
determined thet there was no just reason to dday enforcement of the judgment.  That judgment was not
appesled.

16.  Pat6of theFind Pretrid Order refarred to in the earlier order of July 14™ provided as
falows

6. Thefdlowing ared| of the damsfor dameges, counterdams or
crosdamsor for other rdief assarted by the plaintiff in this action, as of the date of this

conference.

(@  Pantff asststhe following damsfor damages
(1 CilRICO
(2  Breachdf fidudary duty
(3)  Fraudulent representations
(4  Faudulent concedment
(5  Conveson

(b)  Onthedamsdated aoove, plantiff seeks damages as

folows

()  thesum of $420,100, representing the
amount of plaintiff’s capitd contributionsto and
invesment in IXC by reason of defendants fraudulent
conduct;
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(2  asuminexcessof $235,000, representing the
amount thet plantiff has goent in order to protect hisinvesment
in and ownership of IXC by reason of defendants’ fraudulent
conduct;

(3  thesumof $420,100, representing the minimum
vaue of plaintff’sfinandd and ownerdhip interest in IXC;

(4)  trebletheamount of damages Sated above, plusthe
cogt of thisuit, induding atorneys fees,

(5  punitivedameges ad

(6) interest onthe doove
Herbgtein was awarded judgment in the amount of $2,737,924.40 againgt Bruetmean. That judgment
was cdculated basad on Plantiff’ s daims asserted in the Pretrid Order asfollows actud dameges
totaling $655,100 [Pretrid Order, part 6(b) paragraphs one and two] trebled under the RICO datute
to $1,965,300, plus attorney’ s fees and expenses totdling $610,487.15 plus interest amounting to
$162,137.25, for the judgment tota of $2,737,924.40 after punitive damages prayed for were waived.
[DePetris Supplementd Affidavit]

B. Bruetman’s Cross M ation for Summary Judgment

1 In March 1989, Bruetmen filed areguest for an investigation with the Crimind Courtsin
Argentina. Herbstein wias joined in that procesding as an adversary respondent pursuant to Bruetman's
request. On October 10, 1990 a decison was rendered in that crimind procesding placing it into limbo
by “temporarily” dismisang it, finding inadequiete evidence to warrant any finding of fraud. No
judgment was rendered for any party and no one was ordered to be prosecuted. Sincethe

investigation was never reopened, it gppearsto have become findly dosad & some point. Bruetman
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now argues in effect that afinding of no basisto charge crimind fraud againg him or Herbstein under
Argentine law amounted to ajudgment exonerating him from avil fraud under U.S. law, but no such
judgment was entered.

2. In August 1989, Herbgtein filed acvil Complant in the Commercid Divison of the
Argentine court sysem. On Augudt 5, 1993, (dmogt ayear dfter entry of the New Y ork Didrict Court
judgment), the Argentine lower court issued aruling in thet case, finding that Herbstein could bring a
sockholder derivative action on behdf of the corporation, but could not daim persond damegesfor
injury to the company. That decison was gppealed and on December 19, 1995, the Argentine
Appdlae Court issued an opinion reversng the lower court. No judgment was shown here to have
been entered dther for or againg Bruetman. He was not exonerated from any wrongdoing againg the
company, let done againg Herbgtan.

Miscellaneous

Additiond facts st forth in the discussion bdow are dso found to be undisputed.

JURISDICTION

Jurisdiction liesunder 28 U.SC. 8 1334 and 28 U.S.C. 8 157. Thismaiter has been referred
here by Internd Operating Procedure 15(a) of the United States Didtrict Court for the Northern Didtrict
of lllinois Venueis proper under 28 U.SC. 8§ 1409. Thismatter congtitutes a core proceeding under

28 U.S.C. 157(b)(2)(1).
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STANDARDS FOR SUMMARY JUDGMENT

Rule 56(c) of the Federd Rules of Civil Procedure, made gpplicable to Adversary proceedings
by Rule 7056 Fed.R.Bankr.P., provides that summary judgment is proper when “the pleedings,
depoditions, answersto interrogetories, and admissons on file together with the affidavits if any, show
thet thereis no genuineissue asto any materid fact and that the moving party is entitled to ajudgment

asamater of law.” See a0 Ruso v. Hedth, Wefare & Penson Fund, Locd 705, 984 F.2d 762 (7th

Cir. 1993).
Initidly the moving perty beears the burden of demondrating absence of agenuineissue of

materid fact. Cdotex Corp. v. Carett, 477 U.S. 317, 323, 106 S.Ct. 2548, 2552 (1986). Oncethe

moving party has met thet burden, the non-moving party must go beyond the pleadings and bring forth

spedific facts to establish that thereis agenuine issue for trid. Becker v Tenenbaum-Hill Assoc., Inc,,

914 F.2d 107, 110 (7th Cir. 1990). See dso Masushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp.,
475 U.S. 574, 587, 106 S.Ct. 1348, 1356 (1986). The nonmoving party isrequired to do more than
show mere existence of some metgphysica doubt asto the materid facts or some dleged factud
digpute between the partiesin order to defeet the mation, unless the disputed fact is determinaive of the

outcome under gpplicablelaw. 1d. at 586, 106 S.Ct. at 1356; Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 247-8, 106 S.Ct. 2505, 2509-10 (1986). The nonmoving party may not rest on its

pleadings or on condusory dlegetionsin afidavits. Wadridge v. American Hoechst Corp., 24 F.3d

918, 920-1 (7th Cir. 1994); Cusson-Cobb v. O’ Lessker, 953 F.2d 1079, 1081 (7th Cir. 1992).
In detlermining whether agenuine issue of materid fact exigts the Court mugt “ condrue dl facts

in the light most favorable to the non moving party and draw dl ressoneble and judifigble inferencesin
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thet party’ sfavor.” Popovitsv. Circuit City Stores, Inc., 185 F.3d 726, 731 (7th Cir. 1999); Seedso
Anderson 477 U.S. a 255, 106 SCt. & 2513. However, not every conceivable inference must be
drawn in favor of the nonmoving party, only those inferences that are reasonable and present a sufficient

disagreement between the parties. Richardsv. Combined Ins Co. of Am., 55 F.3d 247, 251 (7th Cir.

1995); Seedso Anderson, 477 U.S. at 251-2, 106 S.Ct. at 2512.

PLAINTIFFFSMOTION FOR SUMMARY JUDGMENT

Counts| and Il of Herbstein's Adversary Complaint are based on § 523(8)(2)(A) and §
523(a)(4).
Section 523(a)(2)(A) excepts from discharge any debt:

for money, property, services, or an extenson, renewd, or refinancing of credit, to the
extent obtained, by—

fase pretenses, afdse representation, or actud fraud, other than a Satement respecting
the debtor' sor an indder’ sfinendid condiition;

* k%

Section 523()(4) excepts from discharge any debat:
for fraud or defdcation while acting in afidudary capadty, embezzlement, or larceny ...
Herbgtein argues that the issues of fraudulent misrepresentation and fraud or defdcation while
adting in afidudary capadity, or in the dternative embezzlement or larceny, were determined by the
Didrict Court default judgment. Accordingly, Herbstein argues, Bruetman is collateraly estopped from
contesting those issues here and therefore cannat contest the dischargeehility of the debt under Counts |

and Il.

15



A party assarting issue preclusion by reason of collaterd estoppd has the burden of establishing

its gpplicability. Freeman United Cod Mining Co. v. Office of Workers Compensation Program 20

F.3d 289, 294 (7th Cir. 1994). Collaterd estoppd refersto ajudgment’ s effect of foredosing litigation
in asubseguent action involving those issues actudly and necessarily decided in aprior sLit. Klingmen

v. Levingon 831 F.2d 1292, 1294 (7th Cir. 1987); Havoco of America, Ltd. v. Freeman, Atkins &

Cdeman, Ltd., 58 F.3d 303, 307 (7th Cir. 1995); and Adair v. Sherman, 230 F.3d 890 (7th Cir.

2000). Itisadoctrine which protects litigants from the burden of rellitigating identicd issues with the
same paty or privy, and promotes judicia economy by preventing unnecessaxry litigation. Meyer v.
Rigdon, 36 F.3d 1375, 1379 (7th Cir. 1994). The Supreme Court has held that collatera estoppe
principles goply in proceedings seeking to bar bankruptcy discharge under 11 U.S.C. §523(Q).

Grogan v. Garner, 498 U.S. 279, 285, 111 S.Ct. 654, 658 (1991).

Federd courts must give full faith and credit to the collateral estoppe effects of Sate court

judgments under state sandards, Marrese v. American Academy of Orthopaedic Surgeons, 470 U.S.

373, 105 SCt. 1327 (1985). However, in determining the predusive effect of aprior federd
judgment, asin this case, federd standards apply. Havoco, 58 F.3d a 307. Asset forth in Havoco
and ather precedents, four requirements must be met for collaterd estoppd to apply to afederd court
judgment: (1) the issue sought to be precluded mugt be the same as that involved in the prior action, (2)
the issue must have been actudly litigeted, (3) the determingtion of the issue must have been essantid to
thefind judgment, and (4) the party against whom estoppd isinvoked must be fully represented in the

prior action. See dso Klingman, 831 F.2d at 1295; and Adair, 230 F.3d at 893.
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The fourth requirement was obvioudy met; Bruetman was fully and aggressively represented by
hiscounsd inthe New York litigation. The remaining dements require some discussion, but as shown
beow each of those additiond dements was dso shown.

A. Same Facts and | ssues

Whether issues are identica for purpose of collaterd estoppd isaquedtion of lav. EB.

Harper & Co. Inc. v. Nortek, Inc., 104 F.3d 913, 922 (7th Cir. 1997).

Bruetman argues that the issues sought to be preduded here are nat the same as those involved
inthe New Y ork action, but heiswrong.

Count | of the Adversary Complaint here seeking to deny discharge of the judgment debt owed
Herbgtein under 11 U.S.C. 8523(a)(2)(A) requires afinding that (1) Debtor made arepresentetion
"dther knowing it to be false or with reckless disregard for the truth”; (2) the misrepresentation wes
mede with the intent to deceive; and (3) the Rlantiff actualy and judtifiably rdlied on the

misrepresentation. Held v. Mans, 516 U.S. 74-75, 116 S.Ct. 437, 446 (1995); Goldberg Sec. Inc. v.

Scarlaa (In re Scarlaa), 979 F.2d 521, 525 (7th Cir.1992).

For adeht to be nondischargesble in Count 11 under § 523(a)(4), debtor mugt either have
committed embezzlement or larceny, or hed afidudiary duty established either by an expresstrust or by
ardationship of specid trust and subgtantid inequdity of power or knowledge and the debt was caused
by the debotor's fraud or defa cation in breech of that duty. In re Woldmen, 92 F.3d 546, 547 (7th Cir.

1996); In re Marchiando, 13 F.3d 1111, 1116 (7th Cir. 1994). Embezzement of the kind required to

trigger the Satutory exoeption to discharge is the “fraudulent gopropriation of property by aperson to
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whom such property has been entrusted, or into whose handsiit has lawvfully come” 1n re Weber, 892
F.2d 534, 538 (7th Cir.1989).

The same events which were pleaded in Herbstein's Complaint in the Didtrict Court provide the
factud badsfor his contention here thet Bruetman' s judgment debat is nondischargegble on both counts.

The Complaint in the New Y ork litigation st forth causes of action in five counts for
racketeering, fraudulent representations, breech of fidudary duty, fraudulent concedment and
converson, with respect to the same business venture and history dleged here. In the Racketearing
Count (Count 1) of the New Y ork Didrict Court Complaint, Herbstein dleged that he tranderred
hundreds of thousands of dallars to Bruetman “a the spedific request and urging of the defendant
Bruetman, who fasdy and fraudulently represented thet said transfers were needed to fund the
operations of said business and would be used as part of plaintiff’s capitd contributionsto said

Herbstein dleged further therein that in fact Bruetman “intended to misgppropriate monies from
plantiff and from 1XC and its predecessor and to use the monies for his own bendfit and theat of the
defendant High Tech.” Herbgtein further dleged that Bruetman “fasdy and fraudulently represented to
plantiff in New York that dl of plantiff’s cgpita contributionsto 1XC and its predecessor would be
trandferred to 1XC and credited toward his one-hdf interestsin IXC when, in truth and fact, the
defendant Bruetman never credited plaintiff with dl of his cgpital contributions and never intended to do
0.” Herbgen further dleged in that case that Bruetman “engaged in ascheme to defraud plaintiff and

IXC and its predecessor by misgppropriating monies from IXC and its predecessor and by usng those
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monies for purposes that had nothing to do with the business of 1XC or its predecessor and which
generdly bendfitted Bruetmean, hisfamily or his other companies, High Tech or Altec-2.”

The Complaint in the New Y ork litigation set forth causes of action for racketeering, fraud,
breech of fidudiary duty and converson. It dleged aschemeto divest Flaintiff of hismoney which the
Didrict Judge destribed (in his order and opinion filed June 19, 1992, two months before judgment
was entered) as dleging as athree phase operation in which the Defendant (1) extracted money from
the Rlaintiff with fase representations that those funds were to condtitute capital contributions of Alaintiff
to a corporaion in which Defendant mede an equa invesment and which nesded the money to
purchase equipment and engage in operaions, then (2) gphoned off the money through fraudulent bond
purchesss among ather things and findlly (3) used fase and fdsified documentsto divest Pantff of his
interest in the corporation.

Thefacts dleged in thet case fdl well within the meaning of earlier dited goplicable Bankruptcy
Code provigons sting forth dements for exoegptions from discharge.

The Defendant argues that the New Y ork Complaint did not contain dlegetions of dl of the
eements of anondischargeshililty cause of action under 8 523(C)(2)(A) for fase pretenses, fdse
representations or actud fraud, but he does not spedificaly point out any missng dement. Actudly,
that Complaint was replete with dlegations of fase pretenses, fdse representations and fraud. These
gopear a those paragraphs of the New Y ork Complaint numbered 13, 14, 15, 19, 28, 29, 30, 31, 32,
34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 54, 55, 57, 65, 66, 67, 68,

69, 70, 71, 72, 73, 74, 75, 76, 77. Relianceto the detriment of Plaintiff is set forth a paragrgph 113.
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The same matterswere dleged in this Adversary case, and therefore the “ same issue’

requirement is met. See Katahn Assoc., Inc. v. Wien (Inre Wien), 155 B.R. 479, 484 (Bankr. N.D.

IIl. 1993).

B. Actually L itigated

Bruetman further contends that the defaullt judgment entered in the Digtrict Court litigetion was
not aresult of actud litigetion, and therefore thereisno collaterd estoppd effect. However, Brugtman
hed afull and fair gpportunity to litigate the daim of this Rlaintiff in New Y ork from 1989t0 1992. He
vigoroudy participated in those proceedings, with counsdl, until he decided to abandon his defense
Then he willfully disobeyed repeated court orders and suffered entry of a default judgment.

Default judgments are not generdly given predusive effect under the federd collaterd estoppd
doctrine because the usud default judgment cannot sty the “actudly litigated” requirement. Meyer v.
Rigdon, 36 F.3d 1375, 1379 (7th Cir. 1994); U.S v. Bailey, 957 F.2d 439, 443 (7th Cir. 1992);

Grip-Pek, Inc. v. 11l. Tool Works, Inc., 694 F.2d 466, 469 (7th Cir. 1982). However, whena

defaulting party could reasonably have foreseen the condusive effect of his action, collaterd estoppd
may gpply to bar re-litigation of the issues resolved by the default judgment. See Klingmenv.
Levinson, 831 F.2d 1292, 1296 (7th Cir. 1987).

Many opinions have given predusive effect to default judgments under facts Smilar to those
presented here where judgments were entered againg parties who actively participated in litigation and
then were a fault in preventing itsresolution. A full trid is not dways necessary to satidy the

requirement of actud litigetion. La Preferida, Inc. v. CerveceriaModdo, 914 F.2d 900, 906 (7th Cir.

1990). See dso Walden v. Docteroff, 133 F.3d 210, 215 (3d Cir. 1997); EDIC v. Daily (Inre
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Daily), 47 F.3d 365, 368 (9th Cir. 1995); Bush v. Bdfour Begty Bahames, Ltd. (In re Bush), 62 F.3d

1319, 1325 (11th Cir. 1995); InreWien, 155 B.R. 479 (Bankr. N.D. I1I. 1993); and Casey v.

Trangport Lifelns Co.(In re Dorsey), 1993 WL 340028 (Bankr. N.D. 1. 1993). Theforegoing

precedents did not present typical default judgmentsin which defendants neglected or dected not to
patidpaein thelitigation in any way. Rether they were casesin which defendants participated actively
and with full opportunitiesto present their cases, but then frudrated efforts to bring the actionsto trid.
Courts are rluctant to let such defendants get a second bite of the litigation gpple. See eg. Bush 62
F.3d at 1326.

TheNew York Didrict Court decison was not aroutine default judgment. Bruetmen answered
the Complaint; engaged in extendve discovery; filed, briefed and argued amation for summeary
judgment; and participated in preparation of aFnd Pretrid Order. Bruetman had notice thet a default
judgment would be entered againgt him if he did not comply with the Didrict Court’ s order to disdlose
asts and finendd conditions The Didtrict Court dlowed Bruetman about ten months to comply with
repested orders, a the end of which Bruetman'slawyer wrote aletter to the Didrict Judge
acknowledging thet adefauilt judgment would be entered againgt him because of hisfailure to comply.

An dfidavit filed by Bruetman here seeksto go behind the record of the New Y ork judgment
to show a some length his reasons for not complying in that case with the ordersto disclose his
finandd data Those assarted reasonsinvolved another piece of litigation and judgment entered againgt
him before ajudge of our Didrict Court, and resulting gppdlate activity in this Circuit. See Philips

Medicd Sysemsint'| B.V. v. Bruetman, 982 F.2d 211 (7th Cir. 1992) and Philips Medicd Sysems

Int'l B.V. v. Bruetman 8 F.3d 600 (7th Cir. 1993). Mr. James McGuh, who was his atorney in both
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the New Y ork and Chicago cases, presented his affidavit here giving reesons for Bruetman' sfalure to
comply with repeated orders of the New Y ork Didrict Judge.

However the Didrict Court Judgein New Y ork found thet Bruetman willfully failed to comply
with the orders of that Court, and determined that there was no just reason to dday any enforcement of
the resuiting judgment. That Judge trested Bruetman'srefusd to give finandd informetion in acase
soon to goto trid that induded a punitive damage dam againg him asamgor interference with
Fantiff’ s effort to preparefor trid. Such informeation was directly rdevant to the punitive damege issue

Vashinder v. Scatt, 976 F.2d 118, 121 (2d Cir. 1992); Brink’s Inc. v. City of New York, 546 F.

Supp. 403, 413 (SD.N.Y. 1982); Debarah v. Diario, 583 N.Y.S. 2d 872, 875 (Civil Court New

Y ork County 1992). Efforts now to explain or judtify reesons, legd or economic, for refusing the
ordered informetion are merdy acollaterd atack on the New Y ork judgmett.

The McGuh affidavit also dated in what must be conddered as his condusion of law rether then
an objective fact thet the New Y ork default judgment should be viewed only “as a discovery sanction
unrdated to theissues and meritsinthe case” The condusion by Bruetman's former counsd thet
nothing factua was determined by the New Y ork judgment mugt be congdered in light of the record
earlier discussad, and that counsd’ s condusions can hardly dispose of thisissue by a condusory
dfidavit.

While collaterd estoppd and issue predusion effect may be given to default judgments after
litigetion in which defendants actively participeted, it must first be dear thet the resulting judgment
necessaxily relied on asufficdent factud bagsto warrant issue predusion, and in anondischargeehility
cae the bankruptcy judge must be able to determine what facts were decided. In re Wien, 155 B.R.
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479, 485 (Bankr. N.D. 11I. 1993). Ordinerily, “[d]etailed findings of fact from earlier proceedings are
necessary to enable the bankruptcy court to determine which issues were actudly litigeted in the earlier
proceedings.” In re Dorsey, 1993 WL 3400928, a *7 (Bankr. N.D. Il1. 1993). When a defaullt
judgment has been entered, the record rardy reflects findings of fact sufficent to meet the requirement
that the fact issues to be precluded have been actudly and necessarily litigated. 1d. Predusive effect
can nat be given to a default judgment if the findings were *“ condusory” or the record, pleadings, and
affidavits do not enable the other court to discern the factud bad's of the judgment and determine what
was essntid to the award of the default judgment. Id.

The Didrict Judgein the New Y ork Case did not enter @ther Findings of Fact or Conclusons
of lav. Thejudgment “ordered and adjudged thet plaintiff recover jointly and severdly of the
defendants Martin E. Bruetman, High Tech Medica Parks Deve opment Corp. and Alta Technologia
Medica, SA. the sum of $2,737,924.40 with interest thereon as provided by law, and his cogs of this
adtion.” Whilethat default judgment did not itsalf expresdy indicate on its face the manner in which the
judgment sum was caculated, from review of the judgment amounts requested by Rlantiff in the Find
Pre-Trid Order and supporting meterids presented here by Plantiff in which he demongrated how the
New Y ork judgment was cdculated (as earlier described), it is dear that treble damages were
awarded. Because Count | (the Racketearing Count) in the Didtrict Court Complant was the only
Count in that case in which treble damages were requested, the New Y ork Didrict Judge necessaxrily
decided in Herbgtein's favor on that Courtt.

Bruetman nonethdess argues that the default judgment was not suffidient to establish facts

dleged in the Didrict Court Complaint, and thet even if facts were established by the default judgment,
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such factswould not meet requirements for an exception to discharge under 11 U.S.C. 8 523(a)(2)(A)
and 11 U.S.C. §523(a)(4).
A default judgment has the effect of establishing a defendant’ s lighility asametter of law for

each wel pleeded dlegation of aplantiff’s complaint. Dundee Cement Co. v. Howard Pipe &

Concrete Prod. Inc., 722 F.2d 1319, 1323 (7th Cir. 1983). In addition, a default judgment

edablishes asamater of law, that adefendant islidble to plaintiff asto each cause of action dleged in

the complaint. Breuer Electric Mfg. Co. v. Toronedo Sysems of America, Inc., 687 F.2d 182 (7th

Cir. 1982). Seedso Brownv. John H. Beyer, Inc., 1999 U.S. Digt., Lexis 13596 (SD.N.Y. 1999),

ating Au Bon Panv. Artett, Inc., 633 F.2d 61 (2d Dig. 1981); In re Crazy Eddie Securities L itig.,

8 F. Supp. 1154, 1160 (E.D.N.Y. 1996). As such, the defauilt judgment entered by the New York
Didrict Judge on Count | of the New Y ork Case was tantamount to afinding for Herbstein on dl
dlegations and dements pleaded in the Count | Racketeering Count of the District Court Complaint.
The conduct pleaded in the New Y ork case as thus established fdls within exceptionsto
bankruptcy discharge. The purpose of bankruptcy law isto provide afresh gart for honest but

unfortunate debtors, not to protect intentiond misconduct. Cohenv. DelLaCruz, 523 U.S. 213, 118

S.Ct. 1212 (1998) (unconscionable commercid practices sufficient for exogption). Even damages for
breach of contract may be nondischargegble if acts are committed with intent to cause harm,

Kawaauhau v. Gager, 523 U.S. 57 (1998), and certainly may be nondischargesatle when coupled with

misrepresentation or other fraudulent deceit. McCldlan v. Cantrdl, 217 F.3d 890 (7th Cir. 2000).

Indeed, dl required dements under 11 U.S.C. 8 523(a)(2)(A) and § 523(a)(4) were actudly
litigated.

24



1 Count | under §523(a)(2)(A)

Asearlier noted, to bar a delot from dischargesbility under § 523(a)(2)(A) for fase pretenses or
fdse representation, the following must be established: (1) Debtor made a representation "either
knowing it to be fase or with reckless disregard for the truth”; (2) the misrepresentation was mede with
theintent to deceive and (3) the Rlaintiff actudly and justifiably rdlied on the misrepresentation. See

Fddv. Mans, 516 U.S. 74-75, 116 S.Ct. 437, 446 (1995); and Goldberg Sec. Inc. v. Scarlata(Inre

Scalata), 979 F.2d 521, 525 (7th Cir. 1992).
Anintent to deceive may logicdly beinferred from afase representation which the debtor

knows or should know will induce ancther to advance money to the debtor. Carini v. Maera(Inre

Maera), 592 F.2d 378 (7th Cir. 1979); InreKimzey, 761 F.2d 421, 424 (7th Cir. 1985). Thereis
rardy direct evidence of the defendant’ s sate of mind at thetime of an dleged fraud.  Wien, 155 B.R.
a 488. Thus, thefinding asto the fraudulent intent of the debotor will often have to be established by
drcumgantial evidence Id.

The rdiance necessary to be found under § 523(8)(2)(A) must be judtifisble. Judifigble
rdianceis an intermediate levd of rdiance. It isless than reasonable rdiance, but more than mere
rdianceinfact. Hdd, 516 U.S. a 74-75, 116 SCt. a 446. Thejudtifidble rdiance sandard imposes
no duty to investigete unless the fa gty of the representation is reedily gpparent. 1d. a 71, 116 S.Ct. a
444,

In the Racketearing Count of the New Y ork Didrict Court Complaint, Herbstein dleged thet
he trandferred hundreds of thousands of dallars to Bruetman a Bruetman' s Spedific request and urging;

that Bruetmen fadsdy daimed and fraudulently represented that such transfers were needed to fund
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operations of abusinessthat Herbstein and Bruetman had created (“1XC”), and thet those payments
would be used as part of Herbstein's capitd contributions. Herbstein dleged further thet in fact
Bruetman intended to misappropriate monies from Herbstein and from I1XC and its predecessor and to
use the moniesfor his own benefit, hisfamily’ s benefit and thet of another company in which Brugimen
owned subgtantia shares and thet Bruetman did so.

Those dlegations which were deemed to be established when judgment was entered on the
Racketearing Count in the New Y ork Case are quite sufficient to meet dl three dements required under
§523(a)(2)(A). It wasthereby found that Bruetman induced Herbstein to invest money by assarting
that the money would be usad as part of Herbstein's capita contributions and was needed to fund
operaions of the business, thet Bruetman never credited Herbstein with dl of his capitd contribution,
and never intended to; and that the purpose for Bruetman obtaining the investment from Herbstein was
to divert and misgppropriate the money for his own benfit, the benefit of hisfamily and the benefit of
his companies

The dlegetions thereby established and the payments made by Herbstein eesily support an
inference that Herbgtein judtifiably rdied on Bruetman' s fase representations. Nothing dleged in those
pleadings support a reasonable inference that Herbstein should not have believed and judtifiably relied
on Bruetman' s assartions. Nor were any facts pleaded that would support an inference thet it was or
shdl have been gpparent that Bruetman would use funds invested by Herbstein for any purpose other
then as a capitd contribution for benefit of their jointly owned company.

Therefore, dl dements of § 523(8)(2)(A) were established.

2. Count |1 under 8§ 523(a)(4)
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Asto Court Il of the Adversary Complaint here, Bruetman argues that Herbstein cannot meet
the dements required under 8523(a)(4) because Bruetman was not acting as afidudary as required
under that provison. For adeht to be nondischargesble under 8 523(g)(4), debtor mugt ether have
committed embezzlement or larceny, or breached afiduciary duty. In re Woldmen, 92 F.3d 546, 547

(7th Cir. 1994); In re Marchiando, 13 F.3d 1111, 1116 (7th Cir. 1994).

However, it need not be determined here that Bruetman was afidudiary becausethe
embezzlement dement was dearly established. In § 523()(4), the term “while adting in fiduciary
cgpadity” does not qudify the words embezzZlement” or “larceny”.  Therefore, the discharge exception
applies even when the embezzement was committed by someone not acting asafidudary. Greenv.

Pawlinski (In re Panlingki), 170 B.R. 380, 390 (Bankr. N.D. I11.1994). Embezzlement of the kind

required to trigger the Satutory exception to discharge is the fraudulent gppropriation of property by a
person to whom such property has been entrugted, or into whose handsiit has lawfully come. Inre
Weber, 892 F.2d 534, 538 (7th Cir. 1989). To egtablish embezzlement in Count |1 of this Adversary
Complaint, Herbstein must show that Deltor appropriated the subject funds for his own benefit, and
did so with fraudulent intent or decsit. 1d.

Herbstein dleged in Count | of hisNew Y ork Didrict Court Complaint thet beginning in late
1986 Bruetman, acting in concert with others, fasdy and fraudulently represented to Herbstein thet dll
the money Herbstein trandferred wias needed to fund operations of 1XC or its predecessor and would
be usad as part of plantiff’s cgpitd contributionsto 1XC and its predecessor Altec-1, whereas
Bruetman actudly intended to and did in fact misgppropriate monies from Herbstein and from IXC and

its predecessor for use of the moniesto his own bendfit and thet of his company, High Tech. Herbgtein
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further dleged thet Bruetman fasdly and fraudulently represented to Herbstein thet dl of his cgpitd
contributions to IXC and its predecessor would be trandferred to 1XC and credited toward his one-hdf
interestsin IXC, wheress Bruetman never aredited Herbstein with his capitd contributions and never
intended to do s0. Herbgtein further dleged that Bruetman engaged in ascheme to defraud plaintiff and
IXC and its predecessor by misgppropriating monies from IXC and its predecessor and by usng those
monies for purposes that had nothing to do with the business of 1XC or its predecessor and which
generdly bendfitted Bruetmen, hisfamily or his other companies, High Tech or Altec-2.

The Defendant Bruetmean argues that his only fidudary duty within the meaning of the
Bankruptcy Codewasto IXC nat to Plaintiff. Even assuming arguendo thet to be correct,
embezzlement nesd nat be directly from an individud,, but might be as to funds thet Someone paidto a

corporaion employing the perpetrator. Moonen v. Bevilaogua, 53 B.R. 331, 334 (Bankr. SD.N.Y.

1985). Bruetman's own authority agrees. Smsv. Landis, 1997 Bankr. Lexis 1214 (N.D. Il1. 1997)
(embezzement by employee of medicd corporation rendered thet employee lidble to individud
physdans).

Embezzlement was therefore established by the New Y ork judgment.

C. Essential to the Judoment

Bruetman dso argues thet no factud determinations were made thet were essantid to the
default judgment, and contends thet the only determination essentid to the default order concerned his
noncompliance with ordered discovery. However, as earlier discussed, entry of the treble damage
default judgment established the liability on Bruetman's part under Count | of the District Court
Complaint.
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The szegble avard of $2,737,924 awarded in the default judgment showed atrebling of
damages itemized in the Find Pretrid Order drafted and submitted by counsd for the partiesto the
Didrict Judge. Because the Racketeering Count | was the only count that requested treble damages, a
finding for Herbstein on dlegations in that count were indeed essantid to thet judgment. The dlegetions
discussed earlier wereincduded in that Recketesring Count | of the Didtrict Court Complaint.

Bruetman’s voluminous pro se papers have been reed, but his submissions do not contradict
what happened in the New Y ork Case and must be given no weight on issues posed here.. For
example, hetried to show that there were good reasons nat to comply with the order to disdosefind
data, but he may not thereby cdllaterdly attack the vlidity of thejudgment. He dso notesthat his
$75,000 cash bond posted by him went to benefit Plaintiff, but that only goesto the question of how to
compute the balance now due on the judgmentt.

All dements of collaterd estoppe have thereby been met.

D. Judicial Esoppd does not apply

Bruetman argues thet some pleadings and satements by Rlaintiff’ s atorney hed the effect of
judica estoppd to bar Plantiff’ sright to argue collatera estoppe under the New Y ork judgment.

He contends that Herbstein has taken different legd and contradictory postionsin this case
The argument isthat Herbstein did not assert collaterd estoppe herein under the New Y ork default
judgment until after Bruetman had answered and filed counterdaims to the origind Complaint and
darted discovery.

Thedoctrine of judicid estoppd provides that a party who prevails on one ground in alawsuit
cannot repudiate the ground in order to have a second victory basad on contradictory ground. Ogden
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Martin Sysems of Indiangpdlis, Inc. v. Whiting Corp., 179 F.3d 523 (7th Cir. 1999). Thereisno

precise formula guiding gpplication of that doctrine, but there are cartain boundariesto it: (1) the later
position must be dearly incongstent with the earlier pogtion; (2) the facts a issue should be the samein
both cases, and (3) the party to be estopped must have convinced the firgt court to adopt its position.
Levinson v. United Sates 969 F.2d 260, 264-65 (7th Cir. 1992).

The purpose of the doctrine of judicid estoppd is*“to protect the courts from being manipulated

by chamdeonic litigants who seek to prevail, twice, on opposite theories” Levinson, 969 F.2d at 264-

65. Thelanguage of the quote from Levinsonistdling, and indicates why Bruetman'sjudicid estoppd
argument has no merit: no contradictory theories or dlegations of Herbstein were adopted earlier inthis
cae nor did any other court do so0. Herbstein has not been shown to have argued adifferent theory or
dlegation earlier in this or another proceading in which he has prevailed. Indeed, Bruetman does not
dlege that Herbtein has prevailed in some contredictory way. He smply argues thet the earlier and
present postions are contradictory. However, incons stent theories argued in the dternative without

success does nat cdl judicid estoppd into issue. Continentd [llinois Corp. v. Commissioner of Internd

Revenue, 998 F.2d 513, 518 (7th Cir. 1993).
Moreover, Herbstein has not changed his assartions of what misconduct by Bruetman blocks
dischargedhility of hisdeot. Rether Plaintiff has now argued collaterd estoppd by way of assarting thet

the earlier pleaded facts have dready been established by the New Y ork judgment.

30



BRUETMAN'SCROSSMOTION FOR
SUMMARY JUDGMENT ON COUNTSI AND I

Bruetman filed a crass mation for summary judgment on Counts| and |l of the Adversary
Complaint based on doctrines of resjudicataand collaterd estoppd . He contends thet issues assarted
in those counts were fully litigated in Argentinaand were determined there adversdy to Herbgten.

Bruetman' sresjudicata argument has no merit because the Supreme Court has held thet res

judicata does nat gpply in bankruptcy discharge exception proceedings. Brown v. Fesen, 442 U.S.

127,99 S.Ct. 2205 (1979); Meyer v. Rigdon, 36 F.3d 1375 (7th Cir. 1994). Moreover, as discussed

bdow his collaterd estoppd argument has no merit, because he has not shown afind judgment by an
Argentine Court favorable to his pogtion, and for other reasons discussed below.

Bruetman did file affidavits by gpparently knowledgesble professonds asto the nature and
process of Argentine law and other rdlaed metters

Professor Carno of Buenos Aires Univeraty, and visting professor a Syracuse Universty Law
Schodl, origindly submitted an affidavit to the New Y ork Didtrict Court in connection to Bruetman's
effort in this court to dismiss on comity grounds. Bruetman has resubmitted thet effidavit here, inwhich
Cano destribed the earlier crimind inquiry proceeding then pending under Argentine law and
procedure. However, that affidavit tendsto show as of the date of its execution (March 4, 1990) the
lack of findity in Argentine procesdings at thet date.

Argentine attorney Gorodiza gave an dfidavit o filed here by Bruaeman. Attorney Gorostiza
described the judicdd system of Argentine as gpplied to the proceedings there involving these parties a

thetime
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Anather and more recent submission from Argentine attorney Gorostiza described the
Argentine legd sysem and procedure gpplicable to the aivil proceedings between these parties

An dfidavit by Argentine attorney Anzoategui prepared in 1990 described the role of a*“private
prosecutor” who seeks to force a prosecution under Argentine law, evidently offered to explain the
Argertine crimind procesding.

A dedaaion by Professor Pardo (law professor at Nationd University in Buenos Aires)
opined in his 1990 afidavit as to Sandards of findity and res judicata under Argentine law in support of
Bruetman's contention thet the ruling in the dvil Argentine litigation dted by him should have such effect.

Bruetman's afidavit authenticated the foregoing afidavits and dso copies of rulingsin the
Argertine avil proceeding.

The opinion of the New Y ork Didtrict Court judge denying Bruetman's summary judgment
motion in that Court was dso submitted. Thet ruling found no collaterd estoppd effect resulting from
dismissd of the Argentine crimind investigation. It reported that both Herbstein and Bruetman hed
asked to be dassified as*“victim” under gpplicable law in that proceading, but both those petitions were
denied and only the corporation 1XC was found to be a potentid victim. Therefore, neither of the
present parties was recognized in the Argentine court as a party to the crimind proceeding and
moreover therewas no find determination. Bruetman's current motion for summary judgment isan
atempt to reargue denid of summary judgment inthe New Y ork case, a leedt to the extent it rested on
the earlier Argentine crimind procesding. Apart from thet issue, in denying summary judgment the New

York Didrict Judge found atrigble issue of fact, and then st about getting the case reedy for trid.
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Bruetman’ swillful non-compliance with repeated orders for discovery into hisfinanda condition
rlevant to plaintiff’s prayer for punitive dameges followed, with the result earlier discussad.

Bruetman asksthat the assarted Argentine“decisons’ in the civil and ariimina proceedings
there be recognized here based on the doctrine of comity. Asearlier discussed, no find judgment was
entered in @ther case, but even if find Argentine judgment had been entered in the avil casg, it would
not warrant comity under circumstances presanted here,

Frd, it must be recognized that neither the United States Condgtitution nor any Satute of the
United States requires federd courtsto give full faith and credit to the judgments of foreign nations.

Aetnalifelns Co.v. Tremblay, 223 U.S. 185, 32 S.Ct. 309 (1912). However, under the principles

of internationd comity, United States federd courts generdly will under some drcumstances give effect

tojudida acts of courtsin foreign nations. See Remington Rand Corporation-Ddavare v. Busness

Systems Inc.,, 830 F.2d 1260 (3d Cir. 1987), and Philips Medicd Int'| B.V. v. Bruetmen, 8 F.3d 600

(7th Cir. 1993).

The Supreme Court opinion in Hilton v. Guyat provides the guiding prindiples. Comity is
defined as *“the recognition which one nation dlows within itstaritory to the legidative, executive, or
judidd acts of anather nation, having due regard both to internationd duty and convenience, and to the
rights of its own citizens, or of other personswho are under the protection of itslaws” Hilton v. Guydt,
159 U.S. 113, 163-64, 16 S.Ct. 139, 143 (1895). Comity “is neither ametter of absolute obligation,
on the one hand, nor of mere courtesy and good will, upon the ather.” 1d.

The criteriafor gpplication of the principles of internationd comity were established in Hilton
over acentury ago and are asfollows
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the participants were given an opportunity for afull and far trid,;

the trid was conducted before acourt of competent jurisdiction;

the proceedings followed due ditation or voluntary gppearance;

the trid was conducted upon regular proceedings,

the trid was under a sysem of jurigorudence likdly to secure an impartial adminidration of
justice between the ditizens of this country and those of other countries; and

there was no evidence of (1) fraud in procuring the judgment; (2) prejudicein the country’s
sydem of laws, (3) prgudicein the court; or (4) any other reason why comity should not be
observed.

Id. at 123, 16 S.Ct. a 143

Thisisnat thefirg time thet Bruetman has advanced the comity argument. While the Didrict
Court case was pending and the Argentine Commerdid case was pending, Bruetman moved there for
dismissd of the Didrict Court proceeding before a decision had been entered in éther Argentine case,

based on doctrines of comity and forum non conveniens. That mation was denied in an opinion by

Judge Swest, the Didrict Court Judgein New Y ork, because he concluded inter dia that daimsinthe
Argentine case and the New Y ork case were not identical. The Court reasoned thet the Argentine
Complaint focused on misgpproprietion of corporate funds while the Digtrict Court Complaint did not
ded spedificaly with the dleged misgppropriation but dleged that Bruetman fraudulently induced
Herbgain to invest in the Argentine ventures. Judge Sweat determined the following:
[T]he Argentine procesding is equivaent to ashareholder derivative suit, while the American
procesding isadam for misrepresentation — two independent causes of actions. Inthe
Argentine auit the corporation Sandsto gain and Herbstein perhagps only derivativey. Inthe
present suit, it is Herbstein indiividualy who seeks restitution for an dleged wrongdoing.
He denied dismisA.

Bruetman now argues the doctrine of comity before this court relying on Ingersall Milling

Meachine Co. v. Granger, 833 F.2d 680 (7th Cir. 1987), a case concerning recognition of aforeign




judgment based on comity. In Ingersall there weere pardld proceedings, onein Bdgium and oneina
U.S Didrict Court. Once ajudgment was reeched in Belgium, before any judgment was entered in the
United States, Granger moved for dismissal of the Didrict Court suit based on the doctrine of res
judicata basad on the Begium judgment. The Didrict Court in Ingersoll stayed any further proceedings
in the U.S. until the Belgium appdlate court issued afind opinion, and ultimatdly decided that the

Bdgium judgment was entitled to recognition and enforcement.

This casemugt be diginguished from Ingersall because there had been no prior U.S. judgment
entered in that case. Here, there were contemporaneous proceedings pending in Argentinaand the
United States However, unlike Ingersall, when Bruetman moved to day or dismissthe caseinthe
U.S. based on comity, that motion was denied. The New Y ork Didtrict Court case proceeded with
judgment ultimeatdy entered againg Bruetmen dter extengive litigation. Even if the Argentine avil
proceeding hed later goneto judgment, afind and vdid prior U.S. judgment didinguishesthis case from
Ingersall.

Entry of avdid and find U.S. judgment in the New Y ork Caseisrdevant because inthe
Restatement (Third) of Foreign Rdations Law of the United States (1986) (“ Restatement”) existence of
avdid judgment by a United States court is an important ground for nonrecognition of foreign

judgments. See Wilson v. Marchington, 127 F.3d 805, 810 (9th Cir. 1997) (Restatement idertified as

providing sound guidance for assessing legd judgments of ather nations). Restatement § 482 (2)(e)
providesthat “A court in the United States need not recognize ajudgment of the court of aforeign date

if the judgment conflicts with another find judgment thet is entitled to recognition”.
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So eveniif alater Argentine judgment had decided the exact issues decided by the Didrict
Court judgment, under dited authority, any such Argentine judgment need not be recognized because it
would be in conflict with the prior find judgment entered in the New Y ork Didrict Court.

Of course, as earlier noted, it must be emphasized thet no judgment was shown to have been
entered by any Argentine court for or againg these parties digposing of individud daims between them.
Bruetman's argument in support of his cross motion is based partly on the fact thet the

Argentine cases were filed before the Didrict Court action wasiinitiated and that the crimind case
decison which merdy dismissed that proceeding was rendered dmost two years before the Didrict
Court rendered the default judgment. However, the Argentine crimind proceeding thet ended prior to
entry of the judgment in New Y ork did not determine asingle issue, except to determine that evidence
presented was insuffident to charge anyone with arimind fraud under Argentine lav. Thet decison did
not find Bruetman or any other person guilty or innocent of the charges regarding fasified accounting
datements or other dedlings with Herbstein, and the case was only “temporarily dismissed.” The
wording of that decision as presented herein Bruetman' s mation is pertinent:
It may be gppreciated that the contradictions of both gppearers, which could not be darified
even though with the accounting reports [, mean an irretrievable obgtade to continue with the
invegtigation, asit isnat possible to detect now the exisence of an objectable fact which could
be typified as crime resuiting in the public action, and as a consaquence theredf, | bdieve that
there should be apartid pronouncement, as Sated by the Prasecutor, waiting for new

evidences which could permit to go on with the investigation [], therefore, | resolve that this
case No. 56171 istemporarily dismissed, in which nobody has been prosecuted due to the

invedtigated crime []. (Emphes's added)
Therefore, no find judgment was entered in thet case favoring @ther party. Such dismissal by the

Argentine court of inquiry was akin to a United States prasecutor deciding not to prosecute until and

36



unless new evidence cameto light, adecison hardly having weight like ajudgment of acquittd as
Bruetman would haveit viewed. Evenif the temporary dismissd later becamefind under Argentine law
due to passage of time, such findity would smply end the arimind inquiry, not mekefind any non-
exigent fact findings

The second Argentine proceeding rdied on by Bruetman garted in August of 1989 when
Herbgtan filed a Complant in the Commerdd Divison of the Argentine court system. That suit
requested remova of Directors Bruetman, Presdent of 1XC and another director, and dso sought a
determination that the removed Directors wrongfully carried out their duties as Directors of IXC. To
support that request, Herbstein dleged certain facts assarted to condtitute wrongful discharge of duties
that were damaging to the corporation (the cregtion of fictitious liahilities, non-exisence of the baance
shest, diverson of funds, etc.). The lower Argentine court ruling entered subsequent to the New Y ork
judgment took into consideration only one of them, the indusion of non-exigtent debtsin the draft of the
FHnandd Statementsfor the year ending August 31, 1988. However, it dismissad the finendid
responghility dam in which Herbstein hed sought persond compensation for dameges dlegedly
suffered from various actions of defendant assarted to conditute corporate mismanagement.

On Augudt 5, 1993 (ayear after entry of the New Y ork judgment), the Argentine lower court
issued the foregoing ruling in the dvil case. Although Plaintiff hed labeled hisdam asan “individud
action for regponghility”, the Court redassfied the action initiated by Herbatein, ruling that the suit was
reglly a shareholder derivative action not an individud action for individud rdlief. Theindividud daim

was digmissad leaving only the shareholder derivative suit.
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The Argentine lower court decided to remove Bruetman and ancther defendant from thair
positions as Directors and recommended gppointment of anew Board of Directors which wasto be
entrusted with producing new corporate financid satements. It dso ruled that Herbstein had not
established his alegations that Bruetman diverted funds from the corporation for payment of expenses
on behdf of other corporations that were under his contral.

Bruetman and the other defendants gppedled the decision of the Argentine lower court. Their
aoped was basad on the lower court judge s redassfication of the action initiated by Herbstein. The
Appdlae court reversed the lower court, reasoning inter dia that remova of the directors was not
waranted and thet the Argentine lower court judge could not modify the Complant by redassfying the
action as a derivative quit. The gppdlate court ruled that the maodification of Herbstein'sdam would
result in the defendants being deprived of their “ defenserights’ since the lower court’ s ruling took place
&ter the defendants had answered the Complant.

The only determination by the Argentine civil court thet concalvably rdaesto the issue of
dischargesbility here was the Argentine lower court’ s determination that Herbstein had not pleeded a
diverson of corporate funds by Bruetman. But that finding (which was not shown here to have been a
find judgment), must be viewed as contradicting alegations found to have been established earlier by
entry of judgment in the Didrict Court Complant - Count |.

For the foregoing reasons, to the extent that any determination by the Argentine court could be
found to conflict with the earlier Didtrict Court judgment, such determination need not and should not be

recognized here. Indeed, partieswho litigate to acondusion in aUnited States court can hardly expect
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any United States court to give effect to a subssquent contrary ruling by aforeign court, and that should
not be done here,

CONCLUSON

For reasons Sated, Bruetman's cross motion for summeary judgment will be denied, and
Fantiff’sMation for Summary Judgment on Counts | and |1 of Herbstein' s Adversary Complaint will
bedlowed. Therearenoissuesof fact preventing entry of summary judgment for Rlantiff, and heis
entitled to judgment in Counts | and |l asamatter of law. Judgment will enter by ssparate ordersin
favor of Plantiff on these counts and gatus will be sst on remaining counts sued on here

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 8" day of March, 2001.

G:\PUBLISH\Opinions\Bruetman.amd.wpd

39



